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DISCLAIMER
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Trangportation Board, or the Federal Highway Administration. This report does not constitute a

standard, specification, or regulation.
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ABSTRACT

In 2003, the Virginia Department of Transportation developed a list of alternative
transportation funding sources available to localities in Virginia. Alternative funding sources are
defined as those that are not included in the annual interstate, primary, secondary, and urban
allocations available through VDOT’s Six-Year Improvement Program. The Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A Legacy for Users, passed by the U.S. Congress
in 2005, eliminated some of these programs and created new opportunities. Accordingly, the list
of funding sources was updated based on information available as of December 2005.

State and federal funding sources and programs, and their potential uses, are detailed in
this report. In some cases, the program described does not provide money above the normal
annual allocations but rather allows the allocations for the primary, secondary, or urban system
to be used for bicycle and pedestrian projects, following the standard VDOT project
development process, or road improvement projects that use a simplified design and construction
process.

i
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INTRODUCTION

The traditional source of funds for transportation improvements in Virginia is the
Virginia Six-Year Improvement Program, where projects are allocated by distriet and roadway
system (interstate, primary, secondary, or urban). The Code of Virginia (the Code) prescribes or
implies steps that must be taken by the 16-member Commonwealth Transportation Board (CTB)
to ratify the Six-Year Improvement Program when it is submitted to them by the Virginia
Department of Transportation {VDOT) (§ 33.1-23.1-3 of the Code). These steps include public
hearings for projects involving the primary system, coordination with city governments for urban
system projects, and approval by county boards of supervisors for secondary system projects.
These projects, distributed by district, are generally listed in the first volume of the Six-Year
Improvement Program.

Numerous alternative sources of funding are available in Virginia for transportation
improvements. These alternatives are usually special programs with a unique emphasis, such as
conservation, alternative modes, hazard elimination, and economic development. Generally,
these funds are awarded on a competitive basis and have accompanying restrictions on their use.

PURPOSE AND SCOPE

The purpose of this report was to provide Virginia’s localities with a convenient
reference of the potential funding sources that can be used for transportation-related projects.
This document describes state and federal programs and provides detailed information about
local programs such as transportation districts and community development authorities. VDOT
requires that a local/state project administration agreement be executed for any locally
administered project partially or fully funded by programs managed by VDOT. More
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information on these agreements, including necessary forms, can be found at
http://www.virginiadot.org/business/local-assistance-programs.asp.

The information provided in this document was originally published in the report by
Miller et al. entitled Options for Improving the Coordination of Transporiation and Land Use
Planning in Virginia." The list was updated after the passage of the 2006 Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), which
includes funding programs for local transportation projects. It is expected that some of the
programs described herein will change as the Virginia General Assembly makes changes during
its 2006 session. However, this document serves as a benchmark for documenting what was
known about alternative funding sources as of December 2005.

METHODS

The federal and state funding programs were generally adequately documented on
various government websites, which were found in some cases with an Internet search engine.
The researchers examined this information and summarized it. In some cases, additional
clarification was obtained through personal communication with the federal and state program
administrative staff.

The Code is also published on the Internet; however, more information about the Virginia
statutes, including case law, is available from commercial legal publishers. The information
about a Virginia locality’s authority to acquire transportation funds or improvement projects was
found using the Westiaw online legal research tool.

The various funding alternatives identified were divided into six categories, according to
the agency that administers them:

alternative use of highway allocations, administered by VDOT

programs administered by VDOT

programs administered by localities in Virginia

programs administered by the Department of Rail and Public Transportation (DRPT)
programs administered by the U.S. Department of Transportation

programs administered by the Virginia Department of Conservation and Recreation
(VDCR).

R

RESULTS AND DISCUSSION

Localities seeking to take advantage of one or more of these sources should carefully
consult the pertinent statute or program for detailed implementation procedures and restrictions.
More information about many of the funding programs can be obtained by consulting the web
links provided at the end of each section and the citations in the Reference section. The amount
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of funds available for these programs and the details of the programs themselves may change
with each new state legislative session or with each federal reauthorization.

Alternative Use of Highway Allocations, Administered by VDOT

A few transportation improvement oppertunities under VDOT’s purview are outside the
interstate/primary/urban and secondary system projects outlined in the Six-Year Improvement
Program, but some of the opportunities allow the alternative use of these allocations, rather than
providing a net funding increase. These alternative sources include the following.

VDOT Bicycle and Pedestrian Accommodation Policy, for Using Secondary System Funds
for Constructing Bicycle Facilities

In 2004, VDOT adopted a new bicycle policy that dramatically improved the availability
for a county to use its secondary roads allocation to plan, design, and construct bicycle facilities.
These facilities are no longer restricted to bicycle lanes on roads, and the locality is not required
to have an adopted bicycle plan that includes the desired bicycle facility. Bicycle lanes, widened
shoulders, or off-road bicycle trails can be constructed, and VDOT will assume some of the
maintenance responsibilities. Bicycle and pedestrian facilities are planned, designed, and
constructed similarly to roads.” Bicycle and pedestrian facilities may also be constructed with
primary and urban system funds, in the same manner that primary highways and urban streets are
constructed. More information can be found at http://www.virginiadot.org/infoservice/bk-
default.asp.

Rural Addition Program for Upgrading Roads Not Maintained by the State for the
Purposes of Adding Them to the State Secondary System

Privately maintained streets can be incorporated into the state system provided several
eligibility criteria are met, such as being open to the public at all times, serving at least three
cccupied residences, having been in use prior to 1992, and including sufficient right of way for
maintenance and safety purposes. However, in order to upgrade roads with secondary funds, the
county subdivision ordinance must be approved by VDOT to ensure that future substandard
roads may not be built in that county.® A county may use up to 5 percent of their secondary road
construction funds (termed rural addition funds) to upgrade the substandard private road for the
purposes of incorporating it into the state system. (Residents may want relief from the expense
of maintaining streets, such as some subdivision streets, privately.) More informaticn can be
found at http://virginiadot.org/infoservice/fag-2ndaryroads.asp.

Rural Rustic Roads Program

Although not a separate source of funds per se, the Rural Rustic Roads Program may be
of interest to counties that want particular projects to go into the secondary portion of the Six-
Year Improvement Program. The county has the option of designating a particular low-volume
unpaved road with low-density development as a “rural rustic road” where the county agrees to
limit growth along the road through zoning and planning.* In addition to having between 50 and
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500 vehicles per day, the road should be in the VDOT secendary system, be a priority in the Six-
Year Improvement Program, and be designated as a Rural Rustic Road by resolution of the local
governing body (in coordination with VDOT). In return, VDOT can pave the roadway with
minimum additional improvements {thereby requiring only 30 feet of right of way) without
adhering to the normal design standards.’ In short, the idea behind the program is that for certain
low-volume, locally traveled roads, costs and impacts to the environment may be significantly
reduced; the tradeoff is that some improvements that would be necessary for higher volume
roads (or roads with higher density abutting them) are not made. For example, six pilot sites in
Augusta County were paved for 10 percent of the cost that would have been incurred if those
sites been constructed and engineered according to conventional standards. The pilot projects
were also completed in 4 months rather than the typical 2 to 6 years.® Cost savings are usually
significant but vary based on actual road conditions. More information can be found at
http://www.virginiadot.org/business/local-assistance-programs.asp#Rural%e20Rustic.

Public-Private Transportation Act of 1995 (PPTA)

Although administered by VDOT, the PPTA allows private sector organizations to
design, construct, build, and maintain transportation systems. Examples of projects being
undertaken through the PPTA are construction of Route 28 HOT lanes in Northern Virginia,
design work for one of the segments for Route 58, and the maintenance of portions of I-81.
PPTA guidelines indicate that the project must be “one or a combination of the following: a road,
bridge, tunnel, overpass, ferry, airport, mass transit facility, vehicle parking facility, port facility
or similar commercial facility used for the transportation of persons or goods.” More
information can be found at http://www.virginiadot.org/business/resources/PPTAGuidelines.pdf.

Funding Source Programs Administered by VDOT
Transportation Enhancement Funds

This program can provide funds for “sidewalks, bike lanes, and the conversion of
abandoned railroad corridors into trails” as well as cultural enhancements, such as renovations of
historic buildings or the establishment of “transportation museums and visitor centers.”
Although this program has a federal funding source, its administration is the responsibility of
VDOT. Grant applications are submitted annually by November Ist and require a 20 percent
match from non-federal sources. Projects are initially scored and ranked by a scoring committee
composed of staff from VDOT’s districts and central office, the DRPT, and the VDCR. Final
selection of projects and funding is the responsibility of the CTB.® Examples of successful
projects are the boardwalk trails and pedestrian paths at the Jamestown Settlement; river walk
and waterfront improvements in York County; restorations to a 100-year-old train station in
Bristol; new sidewalks in Gloucester Courthouse Village; a new visitor center in Bedford; and
the Blue Ridge Railway Trail, a rail-trail conversion in Amherst and Nelson counties.” More
information can be found at http://www.virginiadot.org/projects/pr-enhancegrants.asp.
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Recreational Access Program

This program provides funds for recreational access roads or bikeways that make a
“publicly developed recreational area or historic site” accessible, provided such a site is not
privaie or federally maintained. The main purpose of the project is to make these recreational or
historic sites accessible as opposed solely to creating a new transportation facility. Therefore, a
loop trail in a park would not be eligible, but a bikeway funded under this program might
connect an area having heavy bicycle traffic to a park that presently is not accessible to
cyclists.'” This program is authorized under Section 33.1-223 of the Code. More information
can be found at http://www virginiadot.org/business/local-assistance-access-
programs.asp#Recreational%20Access.

Industrial, Airport, and Rail Access Fund

Section 33.1-221 of the Code authorizes this program, which provides access to
employment centers, publicly accessible airports, and rail facilities.'’ However, rail funding is
administered by the DRPT, although these applications are funded from the same fund as
industrial and airport grant applications (B. Dandridge, personal communication, December 19,
2005). This access may entail providing improvements to an existing facility or providing a new
facility, although in both cases the emphasis is on providing access to a new or an expanding
industrial site. Access funds may be used only for engineering and construction, not for right-of-
way acquisition, utility relocation, or environmental permitting. For road access projects, each
locality is limited to $300,000 per year unless the town, city, or county provides matching funds;
under that scenario, VDOT can provide up to an additional $150,000 provided the amount is
matched by the city, county, or town. Airport access projects are subject to similar financial
limits, with a maximum of $450 000 ($300,000 unmatched and $150,000 matched) awarded to
an individual airport per year.’> More information can be found at
hitp://www virginiadot.org/business/local-assistance-access-programs.asp#lndustrial%20Access.

Route 58 Corridor Development Program

This program was established by the Virginia General Assembly in 1989, with the
express purpose being to “enhance economic development potential” in southern Virginia."”> The
projects all involve Route 58, which stretches from Virginia Beach to Lee County. More
information can be found at http://www.virginiadot.org/projects/Rt58-overview.asp.

Highway Safety Improvement Program (HSIP)

Formerly referred to as the Hazard Elimination and Safety (HES) program, SAFETEA-
LU includes funds for projects that eliminate roadside hazards and reduce risk at highway rail
grade crossings. VDOT’s Traffic Engineering Division manages the HSIP and accepts
applications from localities, rail companies, and VDOT districts and residencies, which are
prioritized on a statewide basis. The fcdera program stipulates a 10 percent funding match from
the applicant, be it a state or locality."* In addition, the HSIP includes a set-aside for highway-
railroad crossing safety projects and high-risk rural roads. An example project is the installation
of a new traffic signal in Halifax County, at the intersection of U.S. 501 and Halifax Shopping
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Center, where studies had shown such a signal was needed.'> More information and project
applications can be found at http://www.virginiadot.org/business/trafficeng-default.asp.

Safe Routes to School

Safe Routes to School is an international movement with the goal of making it safer and
easier for children to walk or ¢ycle from home to school, rather than ride in buses or cars.'® Each
state must appoint a safe routes to school coordinator, and 10 to 30 percent of the state’s
SAFETEA-LU authorization must be spent on the program.'” Eligible projects include
infrastructure improvements such as sidewalks, bike lanes, traffic calming, and public
involvement, such as education and outreach. The VDOT safe routes to school coordinator
works in the VDOT’s Transportation & Mobility Planning Division (TMPD), and the contact
information for the district coordinators is posted on http://www.virginiadot.org/infoservice/bk-
directory.asp#VDOT.

Special Transportation Districts Created by State Law

Virginia allows for the creation of local transportation improvement districts in a single
city or county or in two or more contiguous cities or counties (§§ 33.1-409 and 33.1-410 of the
Code). For example, in 1987, the Virginia General Assembly formed the Route 28
Transportation District 2, in which $138.5 million was authorized to improve Route 28.
Restrictions were that 51 percent of landowners (whose land was zoned commercial or
industrial) must support the tax district, with a maximum of $0.20 per $100 of assessed value.'®

Revenue Sharing Program

Section 33.1-75.1 of the Code authorizes this program, which establishes a 50/50 cost
sharing program with counties for the maintenance, improvement, construction, or reconstruction
of the primary or secondary road system. The Code establishes this as a $20 million program
($10 million state funds/$10 million local funds); however, the annual appropriations act has
provided for a $30 million program since 1999. If requests exceed the amount of funding
available, actual aliocations are prorated.

Initially, the program was open only to counties, with a maximum allocation of $500,000
per county; however, the 2005 Appropriations Act provided an expansion for FY 2006 for the
program to include cities and towns in the urban system. The funding limit was also increased to
$50 million in state funds (to be matched with $50 million in local funds), with a maximum
allocation of $1 million of state funds per eligible locality.'®

This program enables localities to contribute matching funds for the following purposes:

finance a deficit on a completed project

supplement funding on a construction project

supplement funding for future projects in the six-year improvement program
construct or improve a road not in the six-year improvement program
improve subdivision streets to attain state street standards

SR
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6. Supplement VDOT maintenance (e.g., guardrail replacement) 2

More information can be found at http://www.virginiadot.org/business/resources/localassistance-
revenuesharingguide.pdf.

Congestion Mitigation and Air Quality (CMAQ) Improvement Program

This program seeks to improve air quality and is restricted to projects that are expected to
reduce transponatlon-re lated emissions in areas that do not meet National Ambient Air Quality
Standards.”' As of 2004, these areas formally inc uded Richmond, Northern Virginia, Hampton
Roads, Fredericksburg, Roanoke, and Winchester.”2 CMAQ projects are diverse and include, but
are not limited to, (1) encouraging motorists to use alternative forms of transportation {e.g.,
transit improvements such as new express bus service or bicycle/pedestrian improvements), (2)
encouraging motorists to share existing vehicles (e.g., carsharing programs or guaranteed ride
home programs), {3) improving traffic flow for motorists (e.g., traffic operations centers to
disseminate information or the synchronization of traffic signals), and (4) encouraging vehicle
emissions reduction measures, such as inspection and maintenance programs. Virginia projects
funded under CMAQ have included rehabilitation and expansion of bus shelters, bike lanes,
furning lanes, guaranteed ride home programs, bicycle racks, employer-sponsored ridesharing,
and access improvements to commuter rail.”> More information can be obtained by contacting
the VDOT district planner for the locality and is posted on
http:/f'www.fhwa.dot.gov/environment/cmaqpgs/.

Transportation Partnership Opportunity Fund

This fund was created by the 2005 General Assembly, which amended the Code by
adding Section 33.1-221.1:9. Funds are credited to the Transportation Partnership Opportunity
Fund by the general appropriations act and revenue from other sources, both public and private.
The fund allows the Governor to use these funds to encourage the use of the design-build
provisions of Section 33.1-12(2)(b), to encourage the use of the PPTA, and to make
transportation improvements that will support economic development. The Governor may award
money from the fund as grants, interest-free loans, or other financial arrangements to cities,
counties, and the private sector. The funds may bc used for roads, rail, and mass transportation
and are administered by the CTB after the award.>* More information can be found at
hitp://www.virginiadot.org/projects/tpof.asp.

Rural Transportation Planning Assistance Program

In 1993, VDOT initiated the state’s first rural transportation planning program through
the Transportation Planning Division (now the TMPD). The total amount of SPR funds
allocated to the PDCs is $48,000. When matched with $12,000 in local funds, this provides a
total of $60,000. Through this program, the TMPD provides funding and guidance to rural
planning district commissions (PD)Cs) in accomplishing rural planning tasks requested by the
localities. Annually, the TMPD receives reviews, amends them as needed, and approves the
scope of work for each fiscal year. The PDCs perform transportation planning work and submit
quarterly billings, quarterly reports, and the end products to the TMPD.*®* More information on

15t




Vi

rginiabés Region 2000 Local Government Counci

these programs can be obtained by contacting the VDOT Regional Planning Manager using the
contact information Jisted at http://www.virginiadot.org/business/tpd-phone.asp

Rural Transportation Planning Grant Program

VDOT and the TMPD initiated the Rural Transportation Planning (RTP) Program in
1997 to supplement the RTP Assistance Program. [t provides additional funding through a
competitive grant program for worthwhile rural transportation planning proposals. VDOT and
the TMPD have set aside a minimum of $200,000 per fiscal year for this competitive program.
A minimum of 20 percent of the total grant is to be funded by the PDC through a local match,
with administrative charges not exceeding 10 percent of the total cost. Proposals are intended to
benefit jurisdictions within a PDC and to develop innovated studies and approaches for use by
other jurisdictions in the state.”® More information on these programs can be obtained by
contacting the VDOT Regional Planning Manager using the contact information listed at
http://www.virginiadot.org/business/tpd-phone.asp.

Programs Administered by Localities

As pointed out by the Virginia Chapter of the American Planning Association, a county
can acquire funds for transportation improvements through six general mechanisms:

local transportation districts

pro-rata reimbursement provisions in the subdivision ordinance
community development authorities

impact fees

proffers

local bonding authority.*®

S A g e

None of these practices is a panacea, and all have limitations and possibly adverse consequences,
but they are options in some situations.

Local Transportation Districts
Creation of Local Transportation Districts

Virginia allows for the creation of local transportation improvement districts in a single
city or county or in two or more contiguous cities or counties. To create a district, the owners of
at least 51 percent of either the land area or the assessed value of land, in each locality, that (1) is
within the boundaries of the proposed district and (2) has been zoned for commercial or
industrial use or is used for such purposes must petition the local governing body of each locality
in which the proposed district is to be located {qualifying individuals taking part in this process
are hereinafter referred to as “petitioners™). Once they have done so, the local governing body of
each locality in which the proposed district is to be located may consider a resolution creating the
district (§ 33.1-410 of the Code).
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The District Advisory Board

Within 30 days after the establishment of a district, the local governing body from each
locality within which any portion of the district is located must appoint six members to a district
advisory board. Three of the six members from each locality must be chosen by the local
governing body from nominations submitted to the local governing body by the petitioners. All
members must own or represent commercially or industrially zoned land within the district.
Each member must be appointed for a term of 4 years, except the initial appointment of board
members must provide that the terms of three of the members shall be for 2 years. If a vacancy
occurs with respect to a member initially appointed by a local governing body, or any successor
of such a member, the local governing body must appoint a new member who is a representative
or owner of commercially or industrially zoned property within the local district. If a vacancy
occurs with respect to an advisory board member initially nominated by the petitioners, or any
successor thereof, the remaining advisory board members initially nominated by the petitioners,
or their successors, shall nominate a new member for selection by the local governing body (§
33.1-413 of the Code).

The advisory board must present an annual report to the commission on the transportation
needs of the district and on the activities of the board and must present special reports on
transportation matters as requested by the commission or the local governing body of the locality
concerning taxes to be levied pursuant te the provisions of Title 33.1, Chapter 13, of the Code.

Although board members serve without pay, the local governing body must provide the
board with facilities for the holding of meetings, and the commission must appropriate funds
needed to defray the reasonable expenses and fees of the board (not to exceed $20,000 annually),
including without limitation expenses and fees arising out of the preparation of the annual report.
Such appropriations must be based on an annual budget submitted by the board, and approved by
the Commission, and be sufficient to carry out its responsibilities. The board is required to elect
a chair and a secretary and such other officers as it deems necessary (§ 33.1-413 of the Code).

The board is required to fix the time for holding regular meetings and must meet at least
once every year. Special meetings of the advisory board must be called by the chair or by two
members of the advisory board upon written request to the secretary of the advisory board. A
majority of the members constitutes a quorum (§ 33.1-413 of the Code).

The Commission

A district, once created, is governed by a commission composed of (1) four members of
the governing body of each locality in which the district is located, appointed by their respective
local governing bodies, and (2) the chair of the CTB or his or her designee (§ 33.1-411 of the
Code). The commission is required to elect one of its member’s as chair and must, with the
advice of the district advisory board, clect a secretary and a treasurer (though it may combine the
offices into one position)). The majority of the commission members, not counting vacancies,
constitutes a quorum, and a majority vote is necessary for any action taken by the commission).
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Powers and Duties of the Commission

The powers and duties of the commission encompass the following (§ 33.1-414 of the
Code):

1. Construct, reconstruct, alter, improve, expand, make loans, or otherwise provide
financial assistance to, and operate transportation improvements in, the district for the
use and benefit of the public.

2. Acquire by gift, purchase, lease, in-kind contribution to construction costs, or
otherwise any transportation improvements in the district and sell, lease as lessor,
transfer, or dispose of any part of any transportation improvements in such manner
and upon such terms as the commission may determine to be in the best interests of
the district. However, prior to disposing of any such property or interest therein, the
commission shall conduct a public hearing with respect to such disposition. At the
hearing, the residents and owner of property within the district shall have an
opportunity to be heard. At least 10 days’ notice of the time and place of such
hearing shall be published in a newspaper of general circulation in the district, as
prescribed by the commission. Such public hearing may be adjourned from time to
time.

3. Negotiate and contract with any person with regard to any matter necessary and
proper to provide any transportation improvements, including, but not limited to, the
financing, acquisition, construction, reconstruction, alteration, improvement,
expansion, or maintenance of any transportation improvements in the district.

4. Enter into a continuing service contract for a purpose authorized by Title 33.1,
Chapter 13, of the Code and make payments of the proceeds received from the special
taxes levied pursuant to the Code together with any other revenues, for installments
due under that service contract. The district may apply such payments annually
during the term of that service contract in an amount sufficient to make the
installment payments due under that contract, subject to the limitation imposed by
this chapter. However, payments for any such service contract must be conditioned
upon the receipt of services pursuant to the contract. Such a contract must not
obligate a locality to make payments for services of the district.

5. Accept the allocations, coniributions, or funds of, or to reimburse from, any available
source, including, but not limited to, any person for either the whole or any part of the
costs, expenses, and charges incident to the acquisition, construction, reconstruction,
maintenance, alteration, improvement, and expansion of any transportation
improvements in the district.

6. Contract for the extension and use of any public mass transit system or highway into

territory outside the district on such terms and conditions as the commission
determines.

10
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7. Employ and fix the compensation of personnel which may be deemed necessary for
the construction, operation, or maintenance of any transportation improvements in the
district.

8. Have prepared an annual audit of the district’s financial obligations and revenues,
and, upon review of such audit, request a tax rate adequate to provide tax revenues
which, together with all other revenues, are required by the district to fulfill its annual
obligations.

In addition, the district may contract with the CTB for the board to perform any of the
purposes of the district, and it may agree by contract to pay all or a portion of the special
improvements tax to the CTB (§ 33.1-416 of the Code). Prior to executing any such contract, the
district must seek the agreement of each local governing body creating the district that the
locality’s officer charged with the responsibility for preparing the locality’s annual budget shall
submit in the budget for each fiscal year in which any Commonwealth of Virginia Transportation
Contract Revenue Bonds issued for such district are outstanding all amounts to be paid to the
CTB under such contract during such fiscal year (§ 33.1-416 of the Code).

Annual Special Improvements Tax

Upon the request of the commission and consent of the local governing bodies, each local
government body may impose an annual special improvements tax on taxable real estate zoned
for commercial or industrial use or used for such purposes and taxable leasehold interests in that
portion of the improvement district within its jurisdiction (§ 33.1-415 of the Code). Absent the
unanimous consent of the owners in the affected district, the annual special improvements tax
enacted by the district’s commission may not exceed $0.20 per $100 of the assessed fair market
value of the taxable real property). However, in the case of counties with populations exceeding
500,000, the limit is increased to $0.40 per $100, (§ 33.1-435 of the Code) and in the special case
of the City of Charlottesville and County of Albemarle, it is increased to $0.25 per $100 (§ 33.1-
453 of the Code). Such special improvements taxes must be collected at the same time and in
the same manner as the locality’s taxes are collected, and the proceeds must be kept in a separate
account (§ 33.1-415 of the Code). In addition, the effective date of the initial assessment must be
January 1 of the year following adoption of the resolution creating the district). All revenues
received by each locality pursuant to such taxes must be paid to or at the direction of the
commrission for its use pursuant to the provisions of Title 33.1, Chapter 13, of the Code (§ 33.1-
415 of the Code).

Pro-Rata Reimbursement Provisions in Subdivision Ordinances

Every locality (through its governing body) is empowered and required to adopt an
ordinance governing the subdivision and development of its land (§ 15.2-2240 of the Code). In
addition, particular localities are empowered to enact provisions in their subdivision ordinances
for payment by a subdivider or developer of land of a pro rata share of the cost of reasonable and
necessary road improvements, located outside the property limits of the land owned or controlled
by him of her but serving an area having related traffic needs to which his or her subdivision or

11
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development will contribute, to reimburse an initial subdivider or developer who has advanced
such costs or constructed such road improvements (§ 15.2-2242 of the Code).

The following localities are empowered to enact subdivision ordinances with a pro-rata
reimbursement provision: a county having the urban county executive form of government, any
city located within or adjacent thereto, or any county adjacent thereto or a town located within
such county, any county with a population between 57,000 and 57,450, any county with a
population between 60,000 and 63,000, and any city with a population between 140,000 and
160,000 (§ 15.2-2242 of the Code).

Mandatory Components of Pro-Rata Reimbursement Provisions

Any such provision must provide for the adoption of a pro-rata reimbursement plan to
include reasonable standards to identify the area having related traffic needs, to determine the
total estimated or actual cost of road improvements required to serve the area adequately when
fully developed in accordance with the comprehensive plan or as required by proffered
conditions, and to determine the proportionate share of such costs to be reimbursed by each
subsequent subdivider or developer within the area, with interest at the legal rate or at an
inflation rate prescribed by a generally accepted index of road construction costs, whichever is
less (§ 15.2-2242 of the Code).

In addition, any such provision must specify that such costs are to be collected at the time
of the issuance of a temporary or final certificate of occupancy or functional use and occupancy
within the development, whichever comes first (§ 15.2-2242 of the Code). .

Optional Componenis of Pro-Rata Reimbursement Provisions

The subdivision ordinance may provide that no certificate of occupancy may be issued to
a subsequent developer or subdivider until (1) the initial developer certifies to the locality that
the subsequent developer has made the required reimbursement directly to him as provided
above or (2) the subsequent developer has deposited the reimbursement amount with the locality
for transfer forthwith to the initial developer (§ 15.2-2242 of the Code).

The ordinance may provide that the required reimbursement may be paid (1) in lump
sum; (2) by agreement of the parties on installment at a reasonable rate of interest or rate of
inflation, whichever is less, for a fixed number of years; or (3) on such terms as otherwise agreed
to by the initial and subsequent subdividers and developers (§ 15.2-2242 of the Code).

Community Development Authorities
Community development authorities (CDAs}), formed under Article 6 of the Virginia
Water and Waste Authority Act (§ 15.2-5100 of the Code), constitute an additional source of

transportation funding mechanism available to localities.
Creation of CDAs
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Localities such as cities, towns, and counties may consider petitions for the creation of
CDAs, defined as “a public body politic and corporate and political subdivision of the
Commonwealth.” (§ 15.2-5152 of the Code) Cities have this power automatically under the
Code, as do counties with a population of at least 75,000 and/or through which an interstate
highway passes. Towns (as well as counties that do not meet the criteria just listed) may elect to
assume this power by ordinance adopted following a public hearing (§ 15.2-5152 of the Code).

Petitions for the creation of a CDA may be submitted to a locality by the owners of at
least 51 percent of the land area or assessed value of a given tract. (The criteria under which a
given tract of land qualifies are different for cities, towns, and counties and are governed by code
(§ 15.2-5153 of the Code).) Such petitions must, among other things: (1) set forth the name and
describe the boundaries of the proposed district; (2) describe the services and facilities proposed
to be undertaken by the CDA within the district; (3) describe a proposed plan for providing and
financing such services and facilities within the district; and (4) describe the benefits that can be
expected from the provision of such services and facilities by the CDA (§ 15.2-5154 of the
Code). A resolution creating a CDA cannot be approved until a public hearing (with proper
notice} has been held by the local governing body (§ 15.2-5156 of the Code).

If the district for which a CDA is proposed overlaps with two or more localities, the CDA
may be formed by concurrent ordinances of each locality, and such localities may contract with
each other for the administration of the CDA (§ 15.2-5155 of the Code).

Powers of CDAs

CDAs have numerous powers (§ 15.2-5110 of the Code). Most relevant here are their
powers to “finance, fund, plan, establish, acquire, construct or reconstruct, enlarge, extend,
equip, operate, and maintain” the infrastructure improvements described in the resolution which
established the district, as necessary to meet the increased demands placed upon the locality as a
result of development within the district (§ 15.2-5158 of the Code). Such infrastructures may
include “roads, bridges, parking facilities, curbs, gutters, sidewalks, traffic signals, storm water
management and retention systems, gas and electric lines and street lights.”

Funding Available to CDAs

The Code outlines three mechanisms available to community development authorities for
raising funds to finance its activities (including the infrastructure improvements described
above): revenue bonds, special taxes, and special assessments on abutting properties.

1. Revenue bonds. A CDA has the power to issue revenue bonds. They are payable
solely from the revenues received by the CDA and do not constitute a debt, Hability,
or obligation of any political subdivision other than the CDA. Consent of the locality
is typically not required for the bonds issued by a CDA (unless such consent is
specifically required by the authorizing resolution) (§§ 15.2-5158 and 15.2-5125 of
the Code).
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2. Special taxes. A CDA can request annually that the locality levy and collect a special
tax on taxable real property within the CDA’s jurisdiction. Unless requested by every
property owner within the proposed district, the rate of the special tax can not exceed
$0.25 per $100 of the properties” assessed fair market value. The special taxes are
collected at the same time and in same manner as are the locality’s taxes but are held
in a special account and paid over to the CDA subject to annual appropriation. Taxes
collected under this provision can be used only for purposes within the enumerated
powers of the CDA (§ 15.2-5158 of the Code).

3. Special assessments on abuiting properties. 1f the CDA provides services and/or
facilities to abutting properties, it can finance these by a special assessment on these
properties. Such assessments are imposed by the locality at the request of the CDA.
All revenues received by the locality pursuant to such special assessments will be
paid over to the CDA subject to annual appropriation. Assessments collected under
this provision may be used for no other purpose other than to finance the services
and/or facilities to abutting properties; moreover, the assessments shall not exceed the
full cost of the improvements (which can include the legal, financial, and other
directly attributable costs of creating the district, as well as the planning, designing,
operating, and financing of the improvements). Such special assessments may be
made effective as a lien upon a specified date and can be made subject to installment
payments and other provisions allowed for local assessments generally (§§ 15.2-5158
and 15.2-2404 of the Code).

Road Impact Fees for New Development

Road impact fees for new development are an option for counties with a population of
500,000 or more and adjacent localities, which in Virginia restricts such practices to Fairfax
County and the Northern Virginia jurisdictions. These localities, however, are not using impact
fees but instead are using proffers because proffers are easier to administer. (All counties,
regardless of population, however, may use connection fees for water and sewer systems.)
Impact fees cannot be accepted, however, unless the county has a capital improvement program
as specified in Section 15.2-2321 of the Code.

Proffers

Proffers are monetary payments from developers to localities and can be delineated into
two categories: fees for improvement (or cash proffers) and conditional zoning (or non-cash
proffers).’® With the first category, if a county has a population growth of at least 10 percent
according to the 2000 census, it can accept fees for road improvements or other public facilities
when the developer submits a rezoning request. For example, in 1990, Botetourt County had a
population of 24,492 and by 2000 had grown to 30,496; since this figure exceeds 10 percent, the
county had a high rate of growth and thus can accept cash proffers.””*® The situation in Caroline
County was similar: it grew from 19,217 in 1990 to 22,121 in 2000. Additional restrictions are
placed on the cash proffer; e.g., a locality cannot accept such a proffer unless it has a conditional
improvement program in place (§ 15.2-2404 of the Code). Conditional zoning is appropriate for
improvements such as turn lanes, reconstruction or widening turn lanes, etc. (§ 15.2-2297 of the
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